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Credi bl e Evi dence Revi si ons

AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.

SUMVARY: I n an Cctober 22, 1993 Federal Register, EPA solicited public
comment on a proposal to anmend 40 CFR Parts 51, 52, 60 and 61 to

el i m nate | anguage that has been read to provide for exclusive reliance
on reference test methods as the neans of denonstrating conpliance with



various emssion limts under the Clean Air Act (T"CAA'"' or "~ “Act'').
These revisions--generally referred to as the "“credible evidence'

revi sions--were designed to clarify that non-reference test data can be
used in enforcenment actions, and to renove any potential anbiguity
regarding this data's use for conpliance certifications under Section
114 and Title V of the Act. In the same document, EPA proposed an
““enhanced nmonitoring'' rule under Section 114 and Title V. EPA
subsequent |y deci ded to suspend devel opnent of the original enhanced
nonitoring rule and devel op a conpliance assurance nonitoring (- CAM ")
approach to serve the sane statutory goals as the original enhanced
nmoni tori ng proposal. Today's rul emaking finalizes the previously
proposed credi bl e evidence revisions to Parts 51, 52, 60 and 61. EPA
will take final action regardi ng enhanced nonitoring and CAMin a
separ at e rul emaki ng.

DATES: Effective Date: April 25, 1997. Judicial Review Under CAA
section 307(b)(1), judicial review of this nationally applicable fina
action is available only by the filing of a petition for reviewin the
U S. Court of Appeals for the District of Colunmbia Circuit within 60
days of today's publication of this rule. Under CAA section 307(b)(2),
the regulations that are the subject of today's rule may not be
chal l enged later in civil or crimnal proceedings brought by EPA in
reliance on them

ADDRESSES: Docket. Supporting information used in devel oping this

rul emaki ng i s contained in Public Docket No. A-91-52. This docket is
avail able for public inspection and copying between 8:00 a.m and 5: 30
p.m on weekdays, excluding federal holidays, at the EPA Air and

Radi ati on Docket and Information Center, Room M 1500, Waterside Mall
401 M Street SW, Washi ngton, DC 20460; tel ephone (202) 260-7548. A
reasonabl e fee may be charged for photocopyi ng docket materi al s.

FOR FURTHER | NFORVATI ON CONTACT

Gregory Jaffe, Air Enforcenent Division (Milcode 2242-A), Ofice of
Regul atory Enforcenent, U. S. Environnental Protection Agency, 401 M
Street, SW Washington, D.C. 20460; tel ephone (202) 564-2260.

SUPPLEMENTARY | NFORVATI ON: The contents of the preanble are listed in
the follow ng outline:

| . Background
A. Statutory and Regul atory Authority
B. Benefits of the Credible Evidence Revisions
C. Public Participation
I1. Summary of Final Rule
A. 40 CFR Part 51, Sec. 51.212
B. 40 CFR Part 52, Sec. 52.12
C. 40 CFR Part 52, Sec. 52.30
D. 40 CFR Part 60, Sec. 60.11
E. 40 CFR Part 61, Sec. 61.12
[11. Mjor |ssues
A. Use of Credible Evidence in Enforcement Actions
B. Use of Credible Evidence in Conpliance Certifications
C. EPA's Authority To Pronmul gate the Credi bl e Evidence Revisions
1. Statutory Authority
2. The Kai ser Steel Decision Does Not Constrain EPA's Authority
To Amend its Regul ations



3. Despite Conmenters' Clains, Cean Air Act Case Law Does Not
Mandat e Excl usive Reference Tests

4. The 1990 CAA Anendnents Further Support EPA's Authority

5. Commenters' Attenpts To Narrow the Scope of Sections 113(e)
and 113(a) Are Unpersuasive

6. EPA Can Promul gate the Credi bl e Evi dence Revi si ons Wt hout
Repr oposa

D. Stringency

1. Emssions Limts Require Continuous Conpliance (Consistent
Wth Any Averaging Tines) Except During Periods Where Conpliance is
Specifically Excused

2. Commenters' Advocacy of Noncontinuous Conpliance Wul d Lead
to Nunerous Anomalies

3. Comments Regardi ng Continuous Conpliance Are Not Directed at
Today's Action, but Rather at Underlying Em ssion Standards

4. Enforcenent Using Continuous Mnitoring Data Does Not
I ncrease the Stringency of Applicable Requirenents

5. Sources Must Conply Both Wth Good Operation and Mi ntenance
Requi rements and Wth Em ssion Limts

E. SIP Cal
I'V. Administrative Requirements
Docket
O fice of Managenent and Budget (OVB) Revi ew
Unfunded Mandat es Ref orm Act
Regul atory Flexibility Act
Paper wor k Reducti on Act
Subm ssion to Congress and the General Accounting Ofice

TmooOwx>

| . Background
A. Statutory and Regul atory Authority

The credi bl e evidence revisions are based on EPA s | ong- st andi ng
authority under the Act, and on anplified authority provided by the
1990 CAA Anmendments. Section 113(a) of the Act authorizes EPA to bring
an administrative, civil or crimnal enforcenent action "~ “on the basis
of any information available to the Admnistrator.'' In this provision
whi ch predates the 1990 CAA Anendnents, Congress gave EPA clear
statutory authority to use any available information--not just data
fromreference tests or other federally promul gated or approved
compl i ance net hods--to prove CAA violations. (The preanble will
general ly use the phrase "~ “reference tests'' to include all these
conpl i ance nmethods. Where appropriate, the phrase "“reference tests'
will also include test conditions specified in individual regul ations.)

In the 1990 CAA Amendnents, Congress included an enforcenment title
(Title VI1) to enhance EPA's conpliance and enforcenment authorities.
Among ot her things, Congress revised Section 113(e)(1) of the Act to
overrule a federal court decision (Kaiser Steel, discussed bel ow) that
had held that only specified reference test data could prove
viol ations. Thus, although the pre-existing authority of Section 113(a)
forns the principal basis for today's action, the credible evidence
revisions are al so supported by the | anguage, history and intent of the
1990 CAA Anendnents. See also Section I11.C. bel ow

In addition to clarifying EPA's, states' and citizens' enforcenent
authorities under the Act, the credible evidence revisions elimnate
any potential anbiguity regarding the use of non-reference test data as
a basis for Title V conpliance certifications. Such potential anbiguity



could arise fromconparing the draft conpliance assurance nonitoring
(CAM approach and associated Part 70 changes, which would all ow
sources to include CAM data as a basis for certifying conpliance, with
vari ous EPA regul ations that could be read on their face to specify
reference test nmethods as the sole nmeans of determ ning conpliance.

B. Benefits of the Credi bl e Evi dence Revi si ons

As a prelimnary matter, EPA wishes to clearly state that this
rul emaki ng nerely addresses an evidentiary issue. The credi bl e evidence
revi sions are not
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intended to and will not serve to affect the stringency of underlying
em ssion standards by amendi ng the nature of the conpliance obligation.
Thi s rul emaki ng does not anend existing em ssion standards nor does it
nodi fy generic regul ations affecting the conpliance obligation such as
exceptions for startup, shutdown, and nal functions. See, e.g., 40 CFR
60.8(c). This regul ation al so does not designate any particul ar data as
probative of a violation of an em ssion standard. Rather, this

regul ati on nerely renoves what sone have construed to be a regulatory
bar to the adm ssion of non-reference test data to prove a violation of
an enm ssion standard, no matter how credi ble and probative those data
are that a violation has occurred. The credible evidence revisions do
not affect the conpliance obligation and thus do not affect the
stringency of existing em ssion standards. Wat conpliance obligation
is inposed by any given enission standard remains an issue ultimtely
to be determ ned based on that em ssion standard and not this

r ul emaki ng.

For these reasons, we do not believe that this rul emaking affects
whet her em ssion standards require intermttent or continuous
compl i ance. However, as nade clear below, and in the detail ed response
to comrents docunent, EPA's position continues to be that an em ssion
standard requires continuous conpliance unless the eni ssion standard
specifically provides otherw se.

Today's credi bl e evidence revisions will benefit sources, state
envi ronnment al agenci es, EPA and the public. EPA, states and citizens
will be able to use credible evidence to assess a source's conpliance
status and respond to nonconpliance. This will help ensure that the
governnent and citizens alike can respond to sources that are not
complying with air pollutant em ssion standards on an ongoi ng basi s,
thus furthering the protection of public health and the environnent. At
the same tine, sources will be able to use credible evidence for
contesting allegations of nonconpliance in enforcenent actions.

Accordi ngly, today's rul emaki ng exenplifies EPA's "~ conmmobn sense'
approach to environnmental protection, which encourages smarter, cheaper
and nore flexible nmeans of achieving environmental goals w thout
conmproni sing the fundanental health and environnental protections

provi ded by federal environnental |aws.

In the past, state regulatory authorities and EPA have relied
primarily on infrequent on-site inspections and even nore infrequent
reference tests in order to check conpliance with emssion limts at
maj or stationary sources. According to a Septenber, 1990, Cenera
Accounting Ofice (GAO report, these on-site inspections were
perfornmed approximately once a year; the reference tests, typically
once every five years. ““Air Pollution: |nprovenents Needed in



Detecting and Preventing Violations,'' GAO No. GAQ RCED 90- 155

Sept ember 1990, at 12, 19. These nethods are inadequate to ensure that
sources continuously stay within their emssion limts: for exanple,
Pennsyl vani a officials have estimated that, in comparison with

conti nuous em ssions nonitoring, on-site inspections may be 50 tines
less likely to detect non-compliance. Id. at 18. Reference tests may
not yield a representative em ssions picture because the sources
typically schedule, set up and run the tests thenselves. This allows
sources to ~"fine tune'' their operations and em ssions contro
processes prior to the tests, and generate results that may not be
typi cal of day-to-day source operations. Id. at 19-20. Reference tests
can al so be expensive and burdensone: They can cost up to $100, 000, and
take a week or nore to conplete. See, e.g., 43 FR 7568, 7571 (1978).

In contrast to the above approach, today's rule will nake it clear
that various kinds of information other than reference test data, nuch
of which is already available and utilized for other purposes, nmay be
used to denonstrate conpliance or nonconpliance w th em ssion
standards. (The preanble generally refers to this other information as
““non-reference test data''). EPA, state agencies and industry
routinely rely on nmany types of information, including engineering
cal cul ations, indirect estimtes of emi ssions, and direct measurenent
of em ssions by a variety of neans, in order to assess conpliance wth
CAA requi rements. Where avail abl e, continuous em ssion nmonitoring (CEM
data and wel | -chosen parametric nmonitoring data, such as the operating
tenperature and air flow rate of a regenerative thermal oxidizer
general ly provide accurate data regarding a source's conpliance with
emssion limts and standards. These data al so generally cover a
greater percentage of a source's time in operation and are nore
representative of a source's ongoing conpliance status than sporadic
performance testing.

Under today's rule both sources and potential enforcers will be put
on the same evidentiary footing in an enforcenent action. Further,
since 1992, EPA's Part 70 operating permit regulations have allowed the
use of this data in conpliance certifications. Today's action reaffirmns
this approach, and renoves any potential anbiguity regarding the use of
such data for this purpose

Today's action reflects EPA's efforts to make existing regul atory
prograns work better rather than creating additional requirenments. By
ensuring greater conpliance with existing enmissions limts, the
credi bl e evidence revisions will help mnimze the need for further
requi rements to achieve air quality goals. See the October, 1993,
proposal, 58 FR 54654.

C. Public Participation

The final credible evidence revisions were devel oped with the

benefit of insight frommany parties that will be affected by the
regul ati ons, including State and |local air pollution control agencies,
| arge and small industries, trade associations and environnmenta

organi zati ons. Many conmments regardi ng credi bl e evidence issues were
recei ved during the devel opnent and after the proposal of the origina
enhanced monitoring rule, in 1991 through 1995. Many additiona
comrents were received after the Agency announced that it was
continuing to go forward with the credible evidence revisions in 1996.
To obtain the views of all interested parties at the early stages
of devel opi ng the enhanced nonitoring rul emaki ng, EPA published a
notice in the Federal Register on August 8, 1991, to nake available a



Public I nformati on Docunent on enhanced nonitoring and to provide
notice of a public nmeeting to be held on August 22, 1991, on the
subj ect (56 FR 37700-37701, August 8, 1991). In response to the public
nmeeting, EPA received many coments which were included in the docket
for the proposed regul ati ons.

Over the next four years, EPA held over one hundred infornal
i nformati onal and di scussion sessions with representatives of
i nterested organi zations to receive their views on enhanced nonitoring,
as well as a second informational neeting with approximtely fifty
attendees held on August 12, 1993. Follow ng publication of the
proposed enhanced nonitoring regul ati ons on October 22, 1993 at 58 FR
54648, EPA conducted a public hearing in Washington, D.C., on Novenber
19, 1993. Testinmony was given by twelve individuals, representing
i ndustry and environnental organizations.

In addition, during the public comrent period, which was first
schedul ed to cl ose on Decenber 30, 1993, and was extended until January
31, 1994, in response to requests for
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ext ensi on, EPA received comments froma wi de variety of interested
parties concerning the enhanced nonitoring proposal, including numerous
conmments on credible evidence issues. In the fall of 1994, EPA held a
series of informational neetings with interested parties affected by
the rule. The Agency then reopened the public comment period on
specific issues to solicit additional conments, and held an additiona
st akehol der neeting. In response to the reopened public conment period,
EPA received over 200 additional coment letters.

In April, 1995, EPA announced that it was suspendi ng devel opnent of
t he enhanced monitoring rule while it devel oped the CAM approach to
serve the sane statutory goals. In a Septenber, 1995, public draft of
t he CAM approach, EPA stated that it would hold further discussions
wi th stakehol ders before it proceeded to finalize the credible evidence
revisions. On March 8, 1996, EPA announced that a public neeting on
credi bl e evidence i ssues would be held on April 2, 1996. To focus the
nmeeting' s di scussion, EPA rel eased a paper on March 21, 1996, entitled
"“The Use of Information Other Than Reference Test Results for
Determ ni ng Conmpliance Wth the Clean Air Act'' (sonetines referred to
as the "“Credible Evidence Wiite Paper''). EPA distributed this paper
by electronic bulletin board to the sanme stakehol ders who were invol ved
in the enhanced nonitoring and CAM rul enaki ngs, further distributed it
to various other interested parties, and nmade it generally available to
the public.

The public neeting was held on April 2, 1996, where twenty-three
organi zati ons and individuals presented oral statenents and witten
comments. At the neeting, EPA announced that, although the rul emaking
docket would not formally be re-opened, additional witten conments
woul d be accepted for at |east another 30 days. Mdreover, EPA stated
that it would nmeet with any interested parties to discuss the credible
evidence rules. As a result, nmany additional witten comments have been
recei ved, and nunerous additional EPA/ stakehol der neetings have been
hel d.

Section Il of this preanble contains a description of the nost
significant public comrents and EPA' s responses to them Summaries of
ot her public conments on the credi ble evidence revisions received over
the past five years, together with the Agency's responses, are
avail able in the docket in a docunent entitled "~ Credible Evidence



Revi sions: Detail ed Response to Conments Docunent'' (referred to in
this preanble as the " "Detail ed Response Docunent'').

I1. Summary of Final Rule

The credi bl e evidence revisions consist of various changes to 40
CFR 51.212, 52.12, 52.30, 60.11 and 61.12. These revisions provide
m nor nodifications to existing regulatory provisions to clearly all ow
for the use of any credible evidence--that is, both reference test and
compar abl e non-reference test data--to prove or disprove violations of
the Act in enforcenent actions. These revisions nake cl ear that
enforcenment authorities can prosecute actions based exclusively on any
credi bl e evidence, without the need to rely on any data froma
particul ar reference test. The revisions also have the effect of
el imnating any potential anbiguity regarding the use of non-reference
test data as a basis for Title V conpliance certifications. The
credi bl e evidence revisions do not call for the creation or subm ssion
of any new em ssions or paranetric data, but rather address the role of
exi sting data in enforcenent actions and conpliance certifications. As
such, today's final action is distinct and separable fromthe bul k of
t he proposed enhanced monitoring rule, which addressed new nonitoring
requi renments

By clearly providing that federally approved SIP test nethods or
Agency reference test nmethods are not the exclusive means of
est abl i shi ng nonconpl i ance or conpliance, EPA in no way intends to
alter the underlying em ssion standards. The Agency will still use the
ref erence nethods for exactly what they are: test nethods of reference
agai nst which to conpare informati on generated by neans other than the
reference tests. The National Bureau of Standards maintains a nunber of
st andar ds agai nst whi ch other measuring devices, used in scientific or
commerci al applications, are calibrated. Sinmlarly, where a SIP, New
Source Performance Standard or permt specifies EPA Method 25A, for
exanpl e, for determ ning the anmount of volatile organic conpounds
(T"VOCs'') that are emtted, the " “other evidence'' that could
establ i sh conpliance would have to relate to the |ikely neasurenent of
VOCs that woul d be obtained by a Met hod 25A neasurenent. This could
i nclude, for exanple, consideration of key operating paraneters for the
facility as correlated with em ssions during a Method 25A test.

A. 40 CFR Part 51, Sec. 51.212

Section 51.212(c) is revised to clarify that the inclusion in a
state inplenmentation plan (SIP) of enforceable test nmethods for SIP
em ssions limts does not preclude enforcenent based on other credible
evidence or information, relevant to whether a source would have been
in compliance with applicable requirements if the appropriate
performance or conpliance test procedures or nethods had been
perfornmed. This revision does not affect the existing requirenments in
Secs. 51.212(a) and (b) for periodic testing and inspections, and
establi shment of a system of violation detection and investigation

The proposed revisions to Sec. 51.212 contained detailed lists of
““presunptively credible evidence'' and " presunptively credible
nmoni tori ng nethods.'' After consideration of public comments, EPA has
decided to delete these |lists because they are potentially confusing
and unnecessary. Wile EPA continues to believe that the listed
evi dence and nonitoring nethods are indeed credible, the Agency
recogni zes that both judicial and adm nistrative tribunals routinely



make determ nations concerning the adm ssibility and wei ght of evidence
on a case-by-case basis.

B. 40 CFR Part 52, Sec. 52.12

Section 52.12(c) is revised to clarify that, for purposes of
federal enforcenent, any credible evidence relevant to whether a source
woul d have been in conpliance with applicable requirenents if the
appropriate performance or conpliance test procedures or nethods had
been perforned may be used to establish whether or not SIP violations
have occurred. As with Sec. 51.212 above, EPA has del eted the proposed
lists of presunptively credible evidence and nonitoring nmethods for the
same reasons stated above. Under today's final action, where an
em ssion limtation specifies a particular nonitoring or testing nethod
approved by EPA for use in the SIP to deternm ne conpliance, data from
such nethod will continue to be the benchmark agai nst which ot her
em ssions or paranetric data, or engineering analyses, will be
measured. Simlarly, where there are no approved SIP nethods, the test
nmet hods specified in part 60 of this chapter will remain the standard
agai nst which other such information will be eval uated.

C. 40 CFR Part 52, Sec. 52.30

Proposed Sec. 52.30(a), which concerned conpliance certifications,
has been revised in accordance with Sec. 51.212 above, and the sane
commrents apply. The enforcenent-related Sec. 52.30(b) is rendered
unnecessary by today's final Sec. 52.12(c), which effectively
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enconpasses it. Finally, the entire section has been renunbered as
Sec. 52.33.

D. 40 CFR Part 60, Sec. 60.11

Simlar to the existing regulation, Sec. 60.11(a) states that
compliance with Part 60 standards shall be determ ned in accordance
with the applicable performance tests and performance testing
provisions in this part. A new Sec. 60.11(g) clarifies that nothing in
Sec. 60.11 precludes the use, including exclusive use, of any credible
evidence or information, relevant to whether a source would have been
in compliance with applicable requirements if the appropriate
performance or conpliance test or procedure had been performed, for
pur poses of submitting conpliance certifications or establishing
whet her or not a source has violated or is in violation of any Part 60
standard, including opacity standards.

The first sentence in today's final Sec. 60.11(a) has been nodified
fromthe proposal. EPA has decided to use nandatory phrasing in the
first sentence (" Conpliance with standards * * * shall be determ ned
in accordance with the applicable performance tests * * *'') as is
included in the existing regulation, rather than adopt the permn ssive
| anguage proposed in 1993 (" " Conpliance with standards * * * nmay be
determ ned by performance tests * * *). The rationale for retaining
this mandatory | anguage is to make clear that, although the regulation
is being nodified to clarify that it does not establish an exclusive
met hod of determ ning conpliance, the reference tests remain the
benchmar k agai nst whi ch other emi ssions or paranetric data, engineering



anal yses, or other information will be evaluated. For simlar reasons,
EPA included in Sec. 60.11(g) the requirenent that evidence or
i nformation gathered by other nmeans than the reference tests be
““relevant to whether a source would have been in conpliance with
applicable requirenments if the appropriate performance or conpliance
test or procedure had been perforned''. This phrase means that the
evi dence or information nust bear on whether a facility would have been
found to be in conpliance, during the tine period in question, if the
appropriate performance test had been conducted. It does not nean that,
to prove a violation occurred, ideal testing conditions, for exanple
the sun light at a certain angle to the tester for an opacity reading,
must exist if other credible evidence, such as continuous opacity
nmoni tor data, can establish that a violation occurred. These changes
have been nmade in response to conments that EPA' s proposal did not give
full recognition to the role of reference tests in deternining
compliance with em ssion standards. Section 60.11(g) comnbi nes the
requi rements of the proposed subsections (g) and (h) with the exception
of presunptions included in those sections which have been del eted. The
clarifying | anguage in Sec. 60.11(g) renders unnecessary the previously
proposed | anguage in Sec. 60.11(b). Accordingly, the proposed | anguage
for that subsection is deleted fromtoday's rule. The proposed changes
to subsection (e) have been del eted as unnecessary due to changes to
subsections (a) and (g). Finally, Sec. 60.11(f) is revised so as to
clarify that it does not countermand subsection (g).

Under today's revisions, information generated from an appropriate
and properly conducted test method established under the genera
provi sions of Part 60 or in the applicable subpart will still generally
be the best method for determ ning a source's conpliance during the
test period. Other em ssions or parametric data, or engineering
anal yses, may be considered if relevant to the results that woul d have
been obt ai ned by the appropriate, properly conducted reference test
nmet hods.

E. 40 CFR Part 61, Sec. 61.12

Today's revisions to Sec. 61.12 generally mrror the revisions to
Sec. 60.11, largely for the sanme reasons. Section 61.12(b) remains
unchanged fromits current pronul gated version because credible
evi dence has al ways been used to establish violations of these
st andar ds.

[11. Mjor |ssues

Thr oughout the devel opnent of this rul emaki ng, various comenters
have expressed concerns regarding the proposed rule's potential effects
on CAA enforcenent, conpliance certifications and em ssions standards.
The nost significant of these comments, together with EPA's responses,
are di scussed bel ow.

A. Use of Credible Evidence in Enforcement Actions

Comment ers raised various concerns regarding the potential use of
credi bl e evidence in enforcenment actions. Some comenters argued that
the use of such evidence woul d be unconstitutional, unprecedented and
unfair. Qthers expressed concern that EPA, states or citizen groups
woul d use credible evidence to bring enforcenent actions for
i nsignificant violations. These conments are addressed bel ow.



I ndustry comenters have argued that the use of credible evidence
in enforcenment actions would violate sources' constitutional right to
due process. Specifically, the comenters argue that EPA nust
conmprehensively identify the precise types of information that can be

used as credi bl e evidence, or else sources will not have sufficient
““fair warning'' regarding potential enforcement. EPA rejects this
view. " Fair warning'' jurisprudence holds that regul ated sources nust

have adequate notice identifying ~“the standards with which the agency
expects parties to conform'' Ceneral Electric Co. v. US. EPA 53 F. 3d
1324, 1329 (D.C. Gr. 1995). Today's rule does not establish or alter
standards wi th which sources regul ated under the CAA nmust conply.

Rat her, today's rule only concerns the evidence that can be used to
prove violations of a standard, giving full recognition to the role of
reference test nmethods under the standards. The Federal Rules of

Evi dence govern the adm ssion of evidence in all federal district court
litigation, including CAA enforcenent actions, w thout any discernible
constitutional infirmty. Simlar evidentiary rules govern federa

adm nistrative and state environmental actions. Qur |egal system

provides that a federal or admnistrative law judge will be the
ultimate, independent arbitrator of the evidence's admssibility and
credibility.

Credi bl e evidence is far froma new concept in judicial and
adm nistrative actions. In private lawsuits such as contract disputes,
and in governnental and citizen enforcement actions brought under
environnmental |laws other than the CAA, litigants can and do use a w de
variety of information to prove their clainms, or to refute the clains
of opposing parties. In all these lawsuits, the judge acts as the
final, independent arbitrator of what constitutes credible and
adm ssi bl e evidence. Today's final rule addresses problens arising from
certain CAA regul ations, which predate the 1990 Anendnents to the CAA,
contai ni ng | anguage that has been read to allow only a very limted
amount of information, i.e., data fromreference test nethods, to be
used as evidence of violations. As such, the rule nerely corrects an
anomaly that has been read into these regul ations, and brings their
potential enforcenment into line with that of other CAA requirenents
such as the "“general duty obligations'' in 40 CFR 60.11(d) (for NSPS
standards) and 40 CFR 61.22(c) (for National Em ssion Standards for
Hazardous Air Pollutants (NESHAPs)), and with other environnenta
statutes. It should be enphasized that the determ nation that evidence
or information is credible is nmerely a threshold determ nation that
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the evidence or information in question is technically relevant, and
therefore, legally adm ssible in an enforcement action. In Iight of
section 113(a) providing that the Admi nistrator may bring an
enforcenent action based on “~“any information'', EPA believes that
Congress intended this threshold to be a | ow one.

I ndustry comenters have al so argued that using credible evidence
in enforcenent actions is unfair because sources will not know what
credi bl e evidence may be used agai nst them EPA believes that this
claimlacks nerit. This issue is no different in CAA enforcenment than
inany civil or crimnal matter resolved by our nation's courts.
Further, EPA disagrees with the notion that sources will l|ikely be
faced with an unknown and unlimted array of evidence. To the contrary,
with regard to sources subject to Title V pernmits, EPA generally
expects that nost if not all of the data that EPA would consider as



potentially credible evidence of an em ssion violation at a unit
subject to nonitoring under the agency's proposed CAMrul e woul d be
gener ated t hrough nmeans of appropriate, well-designed paranetric or

em ssion nmonitoring submtted by the source itself and approved by the
permitting authority, or through other requirements in the source's
permt. Sources not subject to CAMshould still be readily able to

di scern the information, for exanple information about the operation of
pol lution control devices, that is relevant to their conpliance wth
appl i cabl e regul ati on.

Some industry representatives have expressed concern that the use
of credible evidence in conpliance determ nations will reveal multiple
m nor violations for which EPA, the states or citizens will bring
[awsuits. It is not EPA's intent to foster frivolous |awsuits, and EPA
does not expect that such lawsuits will occur as the result of today's
action. As EPA explained in the Credible Evidence March 1996
menor andum EPA general ly focuses its judicial enforcenment resources on
violations that (1) may threaten or result in harmto public health or
the environnment, (2) are of significant duration or magnitude, (3)
represent a pattern of noncompliance, (4) involve a refusal to provide
specifically requested conpliance information, (5) involve crimnal
conduct, or (6) allow a source to reap an econom c wi ndfall. See March
1996 Menmorandum p. 5.

An exami nation of EPA' s judicial enforcement cases over the past
few years reveal s that EPA has focused its judicial enforcement
resources on large, significant cases rather than a | arge nunber of
relatively minor matters. The Credi bl e Evidence March 1996 nenorandum
contains several exanples that illustrate this point. In contrast,
EPA' s approach to m nor unexcused violations generally has been to
exerci se prosecutorial discretion and use tools such as notices of
vi ol ation and adm nistrative conpliance and penalty orders. In every
case, EPA considers the nature and extent of the violation and al
ot her circunstances surrounding the violation in determ ning whet her
and what kind of enforcenent response is appropriate. Further, for any
type of noncompliance, EPA generally will not bring a federa
enforcenment action where a state or local pernmitting authority has
taken tinmely and appropriate action under existing policies to resolve
the violations. Finally, for all violations, EPAw Il apply all other
exi sting specific enforcenment policies, such as the May, 1996, Policy
on Conpliance Incentives for Small Businesses, in accordance with their
terns. EPA does not intend to use credible evidence to change any of
t hese policies.

EPA has a bal anced enforcenment programthat seeks to assure
compliance using the mx of the conpliance and enforcenent tools
available to it. Deterrence is also an overall goal of the program
Judi ci al enforcenent against mnor CAA violations generally is a | ower
enforcenment priority, because EPA believes its other enforcenent and
compl i ance assistance tools allowit to respond to such violations
wi thout the need to file an action in federal court. Accordingly, in
consi dering whether to bring a judicial action, or whether to use sone
ot her enforcenent or conpliance tool, EPA generally takes into
consi deration such factors as nunber and duration of the exceedances,
harm or risk posed by the exceedance, potential for recurrence, the
source's conpliance history, and other circunstances surrounding the
violation. For exanple, if a source were installing a new unit subject
to an NSPS standard and had sonme difficulty getting the control
equi pnent to operate properly after the "~ shakedown'' period permtted
before the initial performance test (see 40 CFR 60.8(a)) but solved the



problem pronptly after the test, this generally would be a | ow
enforcenment priority, absent other circunstances indicating a need for
judicial action.

These sane general policies regarding EPA's use of judicial and
adm ni strative enforcenent actions were discussed in Section |I.D. of
the August 2, 1996, CAM draft approach. Therein, EPA provided various
speci fic exanpl es of circunstances where the Agency was or was nhot
likely to take conpliance or enforcenent action based on the
exam nati on of CAM dat a.

Finally, the NSPS general provisions and many Sl Ps generally excuse
sources fromconpliance with emissions limts during periods of
startup, shutdown or mal function. See 40 CFR 60.11(c). Some specific
NSPS st andards additionally excuse sources from conpliance during
certain operating periods. Exceedances nonitored during any of these
specifically excused periods are not violations of the emssion limt.
Mor eover, some NSPS st andards specify averagi ng periods for determn ning
compl i ance and nonconpliance. As a result, many short term em ssions
val ues when averaged with other values in the rel evant averagi ng
period, will not constitute violations. The credi bl e evidence proposa
does not change any of these general or specific periods of excused
nonconpl i ance, or any averagi ng periods, or any of their effects on
conmpl i ance.

Regarding citizen suits, in February, 1996, EPA performed a review
of citizen enforcenment actions under the Cl ean Water Act (CWA), and
found that citizen enforcers generally do not focus on sporadic,

i nconsequential violations. This analysis was sunmarized in the
Credi bl e Evidence Wiite Paper, and is included in the Air Docket.

Al though to date there have been far fewer CAA citizen suits than CMA
citizen suits, there have been at |east two notable CAA citizen cases

i nvol ving serious violations: National WIldlife Federation v. Copper
Range Co., Civil Action No. 2:92-CV-186 (WD. Mchigan), involving one
of the largest sources of particulate matter in M chigan's Upper

Peni nsul a, which was emtting particul ates at 230 | bs/hour (over five
times its permtted limt) and toxic air pollutants including nmercury,
arsenic, cadm umand lead; and Sierra Club v. Public Service Conpany,
894 F. Supp. 1455 (D.C. Col. 1995), involving a power plant that had
committed over 19,000 opacity em ssion violations, which had all egedly
af fected a nearby wi |l derness area. Both of these suits were ultimately
settled (wwith the United States an intervenor) for multi-mllion dollar
penalties and significant injunctive relief, including the installation
of appropriate pollution controls.

EPA notes that today's rule creates no new rights or powers for
citizen enforcers; instead, the rule clarifies existing EPA
regul ations. G tizens have been free to use credible evidence in O ean
Air Act enforcement, and have won at |east two court cases using it.
See Sierra Cub v. PSC, cited above, and Unitek Environnental Services
V.
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Hawai i an Cenent, Cv. No. 95-00723 (D. Hawaii 1996). Also, EPA is aware
of no increase in citizen suits in any of the five states--Kansas,
| owa, Nebraska, North Dakota and Georgi a--whose SIPs, based on EPA' s
SIP Call, have specifically clarified that credible evidence can be
used for enforcenent, or in those states that have credi bl e evidence
provisions in other parts of their state | aw

Finally, EPA takes this opportunity to further el aborate on certain



credi bl e evidence and enforcenent issues that were discussed in the
August, 1996, draft CAM approach preanble. Therein, EPA expl ai ned that
““the CAM rul e cannot and does not replace a source's obligation to
comply with otherw se applicable emssion limts.'' Nonetheless, as a

practical matter, "~ EPA expects that a unit that is operating within
appropriately established indicator ranges as part of an approved CAM
plan will, in fact, be in conmpliance with its applicable limts.'' (See

draft CAMrule Sec. 64.6(c), which requires that " “the ranges shall be
established so as to provide a reasonabl e assurance of conpliance wth
em ssion limtations or standards for the anticipated range of
operations at a pollutant-specific enmssions unit.'') Such a unit
generally will not be an enforcement target. However, if the Agency
obtains information that the unit is in fact exceeding its applicable
emssion limt even though it is operating within its approved

i ndi cator ranges, the Agency will consider whether or not to take
compl i ance or enforcenent action in accordance with its genera

enf orcenment policies. Further, under the CAM approach, the source has
such information, it would have to pronptly renedy the exceedance and
notify the permtting authority and subnmit a proposed permt

nodi fication to correct its CAM nonitoring as required under draft CAM
rule Sec. 64.3(b)(5).

Under today's rule, the |legal burdens regarding the establishment
of violations or conpliance in an enforcenment action are not changed.
The means of meeting these burdens will vary in different
circunstances. Today's rule provides that where information (such as
non-reference em ssions data, paranetric data or engi neering anal yses)
is equivalent to informati on generated by reference test nethods, the
former may be used to establish conpliance or nonconpliance in an
enforcenment action. There is no need to establish that every test
condition specified in a reference test nethod has been matched by a
surrogate condition in the method used to generate the conparabl e
information. Typically, reference test nethods (and any additional test
condi tions specified in individual regulations) quantify the presence
of particular physical attributes--for exanple, mass or concentration
of a chem cal or group of chenical s--over a specified period of tine.
As long as these two el ements--quantification and specified tine
period--are retained and the data fromthe alternate nethod is rel ated
to the reference test, information generated by alternate nethods yield
data bearing on what the results of a reference test would have been,
and the use of such information to establish conpliance or
nonconpl i ance in an enforcenent action will not affect the stringency
of the underlying standard. O course, non-reference data that is
already quantified in the same units as the underlying standard, e.g.,
em ssions data generated by properly operating and calibrated non-
ref erence CEMs, should generally be conparable to reference test data,
with all specified averagi ng periods still applying

For exanple, Method 9, the NSPS reference nmethod for opacity,
requires that a trained visible em ssions observer (VEO view a snoke
plume with the sun at a certain angle to the plune in order to properly
illumnate it. In contrast, a continuous opacity nonitor (COM contains
a calibrated Iight source that provides for accurate and precise
measur ement of opacity at all tines. Notably, EPA uses COMdata to
certify and re-certify the credentials of VEGs under Method 9.
Accordingly, since a conparable |light source is provided by a COM if
COM data were offered in an enforcenent action to prove or disprove
opacity violations, there would be no need to establish that the sun
was shining during the period the COM data was coll ected. \Were a



reference test method or test requirenments in an individual regul ation
i nclude plant operating conditions, e.g., a requirement that testing be
conducted at a specified percentage of maxi mum pl ant capacity, this
does not mean that the underlying standard applies only when the plant
is operating at that capacity or that the “~“other information'' would
have to show that the plant was operating at the specified capacity
during the period that the other "“credible evidence'' was obtained.

VWere a party seeks to introduce other sorts of information in an
enforcenment action, for exanple, expert testinobny as to whether a unit
was able to neet its emssion limt based on the operation or
nonoperation of its control equiprment during the period of alleged
violation, the information would still need to be relevant to reference
test data in the sense that it nust be related to reference test data
in some fashion. In the expert testinony exanple, this nmight be
acconplished by a qualified expert opinion that a reference test woul d
have denonstrated nonconpliance in these sane circunstances. Finally,
where general burdens of proof for the proponent of this information
are reduced through statutory provisions or other neans, the sane
reduced burdens will apply in circunstances where EPA uses non-
reference test data to assert nonconpliance. See, e.g., CAA section
113(e)(2).

B. Use of Credible Evidence in Conpliance Certifications

Some commenters argued that today's final action will create new
uncertainties and burdens for sources, because sources will not know
what information they nust consider before certifying conpliance with
Title V permt requirenments. Previously, these conmenters argue,
sources woul d have needed to consider only the results of any specified
reference tests, whereas under the credible evidence revisions al nost
any information could be potentially relevant to determ ning
conpliance. Thus, as a practical matter sources would need to " go
t hrough every file drawer'' and exam ne a great deal of additiona
i nformation before certifying conpliance. Even then, sources would not
know whet her they had reviewed all conpliance information that was
potentially credible. According to some commenters, even if the source
determined its conpliance using a reference nmethod, the source would

still be uncertain as to whether it could certify conpliance during
t hat period, because ot her contenporaneous information mght stil
i ndi cate nonconpliance. Still other commenters argue that allowing a

broad array of information to be considered in compliance
certifications would render the certification requirement void for
vagueness.

At the outset, EPA notes that today's action nmerely elimnates any
potential anbiguity or conflict between Parts 51, 52, 60, and 61 and
Part 70 regarding the ability of sources to use non-reference test data
in compliance certifications. Consistent with the congressional intent
reflected in Title V and section 114(a)(3), Part 70 already
contenpl ates use of non-reference test data in conpliance
certifications. There are other pending rul emaki ngs--specifically,
pendi ng actions invol ving the CAM approach and Part 70--that are
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proposing to nodify existing Part 70 requirenments to provide additiona

detail as to what information sources nust consider when certifying
compliance. Nothing in these rule revisions is neant to specify what



degree of correlation there nust be between CAM nonitoring data and
em ssions violations or conpliance certifications; rather this issue
wi |l be discussed in the CAM rul emaki ng.

In addition, EPA believes that the conmrenters have greatly
exaggerated the purported uncertainties and burdens in certifying
compl i ance under Part 70 and notes that facilities routinely deterni ne
their conpliance with nunerous statutory or regul atory obligations
wi t hout governnent inposed " “checklists.'' Under Title V, the source's
substantive CAA obligations (i.e., the source's applicable
requi rements) are clearly set forth in the source's CAA operating
permt.

Contrary to the comrenters' clains, sources that are certifying
compl i ance using properly conducted continuous reference nmethods may
generally certify conpliance based solely on the continuous reference
nmet hod data, although naturally such sole reliance woul d be
i nappropriate in the face of obvious contrary information or fraud as
di scussed bel ow.

O course, if a source beconmes aware of other material information
that indicates that an em ssion unit has experienced deviations (as
that termis defined in the draft CAM approach) or may ot herw se be out
of conpliance with an applicable requirenent even though the unit's
permt-identified data indicates conpliance, the source nust consider
this information, identify and address it in the conpliance
certification, and certify accordingly. This ensures, anpong ot her
things, that sources will not certify conpliance in circunstances where
doing so would constitute a violation of CAA section 113(c) and 18
U S.C. Section 1001, which prohibits sources fromknow ngly making a
false certification or omtting material information, or a violation of
other prohibitions on fraud. EPA enphasizes, however, that its purpose
here is to nake clear that sources may not ignore obvious rel evant
i nformati on. EPA does not view conpliance certification requirenments as
i nposing a duty on the source to search out and review every possible
docunent to determine its relevance on the issue of the source's
compl i ance.

Fol I owi ng on the above di scussion, the Agency takes this
opportunity to restate that while a Title V permt can include a
““permit shield ' protecting it fromallegations that it has failed to
satisfy CAA nonitoring requirenments, such shield does not relieve the
source of its obligation to conply with the underlying enmission limts
or other applicable requirenments being nmonitored. In other words, even
where a source receives a ~“shield ' providing that the nonitoring
provisions set forth inits Title V pernit constitute conpliance with
all nmonitoring requirenents of the CAA the source would not be
shi el ded from all egati ons of nonconpliance with the underlying
substantive requirenents (e.g., enmission limts) being nonitored even
if the source's required nonitoring failed to detect the violation. See
al so the October, 1993, proposal, 58 FR 54678.

I ndustry comenters argued that allow ng credible evidence in Title
V conpliance certifications would render the certification requirenent
constitutionally void for vagueness. According to these comenters,
reference test nmethods are necessary to define, in a consistent and
reproduci bl e manner, the |evel of performance that constitutes
compliance; without a reference nmethod, an emission |limt would be
i nconpl ete. As discussed above, EPA in no way intends to elimnnate
reference tests or to alter their nethodol ogy. Instead, these tests,
perfornmed as specified under EPA and state regulations, will remain the
benchmar k agai nst which to conpare other em ssions or parametric data,



or engineering anal yses, regardi ng source conpliance.

Final ly, nunerous comrenters argued that allow ng credible evidence
in compliance certifications and enforcenent actions would disrupt the
Title V permt process and cause substantial delays in the issuance of
these permts because local pernmitting authorities would have to adjust
many of the sources' emission linmts, which the conmenters contend were
not intended to be complied with continuously. Such Title V gridl ock
could occur only if today's action in fact changed the stringency of
em ssi on standards.

C. EPA's Authority To Promul gate the Credi bl e Evidence Revisions

1. Statutory Authority

Today's rul emaking and related SIP call are based primarily on
EPA's existing authority prior to the 1990 CAA Anendnents. Section
113(a) of the Act authorizes EPA to bring an administrative, civil or
crimnal enforcenent action ~“on the basis of any information avail able
to the Administrator.'' This provision provides the Agency with cl ear
statutory authority to use any available information to prove
vi ol ations of requirenents under the Act, and denonstrates that
Congress did not intend to Iimt EPA to using reference test nethod
results in bringing enforcenent actions. The |anguage of Section
113(a), together with the fact that the Act nowhere prohibits the use
of information other than reference test results to prove violations,
i ndi cates that the Act does not |limt the use of any information to
prove a violation. Therefore, by law the Agency is limted only by
general evidentiary rules in what it can use to prove a violation
all eged in an enforcenent action
2. The Kai ser Steel Decision Does Not Constrain EPA's Authority To
Amend Its Regul ations

Al t hough the Act sets no inherent limts on EPA's authority to use
any type of information to prove a violation, some EPA regul ations
provide for specific test nmethods for determ ning conpliance and have
been read by some to constrain EPA' s enforcement authority. In United
States v. Kaiser Steel Corp., No. CV-82-2623 IH (C.D. Cal. Jan. 17,
1984), the district court construed the |anguage of EPA s regul ations
at 40 CFR 60.11 as limting the adm ssi bl e evidence of violations of
opacity standards to observations utilizing Method 9, the opacity
reference test nmethod. Thus, when the Agency attenpted to use expert
testinony pertaining to opacity to prove the existence of violations
wi thout Method 9 test data, the court rejected the evidence and held
that EPA coul d prove violations only on those days where the Method 9
test was conducted. This decision--which interpreted only EPA' s
exi sting regul ations, not the Act--was specifically overrul ed by
Congress in the 1990 CAA Anendnents. Today's rul emaking is intended to
clarify that EPA's regul ations do not constrain EPA to using reference
tests to prove a violation of an em ssion standard. Rather, EPA retains
its full authority under Section 113(a) to use "“any information'' as
the basis for an enforcenent action.
3. Despite Commenters' Clains, Clean Air Act Case Law Does Not Mandate
Excl usi ve Reference Tests

At | east one commenter has asserted that the decision in Portland
Cement Ass'n v. Ruckel shaus, 486 F.2d 375, 399 (D.C. Cr. 1973), cert.
deni ed, 417 U. S. 921 (1974), stands for the proposition that CAA
em ssion standards may be enforced only through an excl usive reference
test nethod. First, the conmenter relies on the court's ruling
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that a reference test method nust make measurenments with " “reasonabl e
accuracy'' and be " “objective.'' 486 F.2d at 401 & n. 103. Second, the
commenter cited the court's concern with deviations between sanpling
nmet hods used in gathering data to set an em ssion standard and sanpling
net hods used in reference nethods. The court stated that " "a
significant difference between techni ques used by the agency in
arriving at standards, and requirenments presently prescribed for

determ ning conpliance with standards [i.e., the reference nethod],

rai ses serious questions about the validity of the standards.'' 486
F.2d at 396. EPA disagrees with this reading of Portland Cenent.

These hol di ngs, individually or together, do not support the
concl usion that violations of an em ssion standard may only be
demonstrated by an exclusive reference nmethod. The court's statenments
regarding the reliability of reference nethods were made in context of
a challenge to an opacity standard. The industry petitioner argued that
testing conpliance with that standard, inspector observations, is
i naccurate and therefore arbitrary. The court agreed that the evidence
called the reliability of inspector observations into question and
remanded to EPA for it to determine if there was a way to neasure
conpliance with the standard with "~“reasonabl e accuracy.'' In no way
did the court inply that the opacity standard had to have an excl usive
reference test but sinply rejected the test EPA proposed to use as
insufficiently support ed.

The Portland Cenent court's discussion of a conpliance nethod that
differed fromthe test method used to devel op the standard al so | ends
no support to the conclusion that an exclusive test method is required.
It is true that the court mentioned reference nmethods "~ “outlined by
regul ation.'' However, the nere description of an agency practice
(here, the inclusion of a reference test in a regulation setting an
em ssion standard) does not transformthat practice into a statutory
requi rement. Mreover, the thrust of the court's remarks was to caution
EPA that, where EPA has established by regul ation a reference nethod
for sources to denonstrate conpliance, the best data EPA can put forth
to show that a standard is in fact achievable is data generated by the
reference nmethod. The D.C. G rcuit, however, has specifically rejected
the assertion that standards can only be supported by reference test
data. See National Linme Ass'n v. EPA, 627 F.2d 416, 446, fn.103 (D.C.
Cir. 1980). None of this, thus, supports the comrenter's claimthat a
standard's supporting data nmust be generated using the reference
nmet hod, and its supposed corollary that only reference nethod data can
be used to enforce the standard, especially where, as here, that other
informati on nmust be related back to a reference test nethod. At best,
the commenter's argunments would apply only in the context of an
ori gi nal standard-setting, where an emission |imtation or other
standard newl y promul gated by EPA was being chall enged on the basis
that the standard's supporting data was inadequate. Today's rule sets
no new em ssion or work-practice standards, and anends no existing
ones.

Thus, the comrenter is mstaken. Neither of the two passages in
Portl and Cenent cited by the comment er address whether exclusive
reference tests are necessary, nmuch | ess nandate establishment of such
tests. Further, EPA regulations are inconsistent with the exclusivity
argunent of the comrenter. For exanple, section 60.8(a) of Title 40 of
the CFR provides a whole string of circunstances under which a source
can alter or conpletely replace the reference test required by the



regul ation. Finally, today's final action regarding the use of non-
reference test data in enforcement is fully consistent with the court's
requi rement that reference testing be conducted in a nonarbitrary
manner .

4. The 1990 CAA Anendnents Further Support EPA's Authority

Various provisions of the 1990 CAA Anmendnments provide additiona
support for EPA's position that reference tests are not the exclusive
means of proving violations. As noted above, Congress specifically
reversed the Kaiser Steel decision in Section 113(e) of the Amendnents
by providing that the duration of a violation may be established " by
any credi bl e evidence (including evidence other than the applicable
test nethod).'' The legislative history for this provision shows that
Congress nmeant to clarify that in an enforcenent action courts are not
restricted to reference test nethod data, but may consider any evidence
of violation or conpliance adni ssible under relevant evidentiary rules.
See S. Rep. No. 228, 101st Cong., 1st Sess. 1, 358 (1989) (" "Senate
Report''), reprinted in 1990 U S. Code Cong. & Admin. News 3385, 3741
(" Reprint'").

O her provisions of the 1990 CAA Anendnents al so evi dence
Congressional intent that reference test nethods should not be used as
t he excl usive nmeans for assessing conpliance with CAA emi ssion limts.
Most pointedly, the requirenents in Section 114(a)(3) for enhanced
nmoni toring and for conpliance certifications based on a determ nation
of whet her conpliance was continuous or intermttent presunes that data
other than reference tests would be used for these purposes. As
expl ained in the Cctober, 1993, proposal, the use of non-reference test
data is also consistent with the nonitoring, conpliance assurance, and
compliance certification requirements in Sections 504(a), 504(c), and
503(b) (2) of the Act. See 58 FR 54649-50. In addition, Section 504(b)
of the Act grants discretionary authority to the Admnistrator to
prescri be procedures and nethods for nonitoring, and provides that
continuous em ssion nonitoring systens need not be required "if
alternative nmethods are avail able that provide sufficiently reliable
and tinely information for determ ning conpliance.'' In sum Congress'
repeat ed enphasis on providing reliable and tinmely conpliance
information is inconsistent with the notion that only data from
infrequently performed reference tests is relevant to conpliance
certifications and enforcenent actions.

5. Commenters' Attenpts To Narrow t he Scope of Sections 113(e) and
113(a) Are Unpersuasive

Several industry comenters have clainmed that the legislative
hi story of the 1990 CAA Anendnents shows that section 113(e)(1) does
not provide authority for today's final action. Additionally, these
commrent ers have asserted that the section's |egislative history upon
whi ch EPA has relied is anbi guous.

In the Cctober, 1993, proposal, EPA cited to the Senate Report's
di scussion of Section 113(e)(1). The Senate Report stated:

This title of the bill enhances the ability of the Environnenta
Protection Agency * * * by making clear that the Agency may rely
upon any credi bl e evidence of violations in pursuing alleged
vi ol ations.

Senate Report at 358, Reprint at 3741. The Report further expl ai ned:

[ T]he amendnent clarifies that courts may consider any evi dence
of violation or conpliance adm ssible under the Federal Rules of



Evi dence, and that they are not limted to consideration of evidence
that is based solely on the applicable test nethod in the State

i npl ementation [plan] or regulation. For exanple, courts may

consi der evidence from continuous em ssion nonitoring systens,

expert testinmony, and bypassing and control equi pnent mal functions,
even if these are not the applicable test nmethods. Thus, this
anendnment overrules the ruling in United States v. Kaiser Stee
Corp., No. 82-2623 (C.D. Cal. January 17, 1984) to the extent that
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the court in that case excluded the consideration of such evidence.

Senate Report at 366, Reprint at 3749. Finally, the Report notes that
data from enhanced nonitoring and conpliance certifications ~“wll
facilitate enforcenment, due in part to the fact that such data and
certifications can be used as evidence.'' Senate Report at 368, Reprint
at 3751

The commenters, in turn, rely on the views of Senator Chafee
regarding S. 1630, inserted into the Congressional Record at the tinme
the legislation was introduced. Senator Chafee stated with regard to
Section 113(e)(1):

Subsection 113(e) also clarifies and confirns that once EPA
est abl i shes evidence of a violation using a formal test nethod, EPA
can use other credible evidence to prove additional violations, or
that violation has continued.

135 Cong. Rec. S 9650, 9655 (August 3, 1989).

EPA bel i eves that the best reading of the legislative history stil
supports its interpretation of Section 113(e)(1). First, there is no
anbiguity in the Senate Report, the | anguage of which unreservedly
supports enforcenment actions brought on the basis of non-reference test
data. Second, EPA does not believe that Senator Chafee's fl oor
st atenent outwei ghs the clear statenent in the Senate Report. The
Senate Report is a nore authoritative reflection of congressiona
intent than a floor statenent produced at the begi nning of the
| egi sl ative process.

Various comrenters al so objected to EPA's reliance on Section
113(a) as a basis for today's action. One comrenter argued that Section
113(a) does not preenpt regulatorily specified reference test nethods.
Several commenters asserted that EPA' s construction of Section 113(a)
woul d render superfluous the new | anguage in Section 113(e)(1)
concerning credi bl e evidence. These conmenters claimthat, under EPA s
interpretation of Section 113(a), Congress could have "“fixed'' the
Kai ser Steel decision sinply by clarifying the scope of EPA's authority
under Section 113(a).

These various commenters have m sunderstood EPA' s interpretation of
Section 113(a). EPA has not asserted that Section 113(a) preenpts
reference test nmethods. Rather, EPA believes that Section 113(a)
provides authority to amend current regulations to make clear that data
fromreference test nmethods are not the exclusive nmeans of establishing
nonconpl i ance or conpliance in enforcenment actions. Gven this
interpretation of Section 113(a), Congress's passage of Section
113(e) (1) cannot be described as superfluous--particularly in Iight of
the decision in Kaiser Steel
6. EPA Can Promul gate the Credi bl e Evi dence Revi si ons Wt hout



Repr oposa

Several comenters have argued that finalization of the proposed
changes in Parts 51, 52, 60 and 61 without first reproposing those
changes viol ates the Admi nistrative Procedure Act (APA), the CAA and
due process. The comenters' main argunent is based on EPA' s presuned
change in course on inplenmenting the requirenment in Section 114(a)(3)
concer ni ng enhanced nonitoring and conpliance certification. As noted
above, the changes to Parts 51, 52, 60 and 61 were proposed in the sane
rul emaki ng that proposed an enhanced nonitoring and conpliance
certification program Since that proposal, EPA has re-evaluated its
approach to enhanced nonitoring and has made publicly avail able and has
sought comment on a revised approach--the CAM approach--for satisfying
the same statutory goals as the original enhanced nonitoring proposal.
Some commenters contend that switching to CAMw || fundanentally change
their view of the proposed changes to Parts 51, 52, 60 and 61 because
t hose proposed changes were evaluated only in terns of how they woul d
be i npl emrented under the Cctober, 1993, proposal on enhanced
monitoring. Until CAMis formally proposed, these comrenters assert,

t hey cannot give neani ngful coments on the credible evidence
revisions. Further, the commenters argue that the proposed revisions
provi ded insufficient notice and opportunity to conment because EPA has
not adequately defined the term  “credi ble evidence.'

EPA bel i eves today's rule has no procedural infirmties. EPAis
today finalizing the enforcenent-related portions of the proposal it
made in 1993 with only m nor changes.

The commenters' claimthat they cannot meani ngfully conment on
credi bl e evidence revisions prior to proposal of the CAM approach is
not well-taken for two reasons. First, EPA does not believe that any
know edge of the draft CAM approach is necessary to comment on today's
rul emaking. In today's final rule, EPA has renoved any presunptions
regarding the credibility of any specific data. If and when the draft
CAM approach is finally adopted, CAM data will be treated under today's
rule like any other potential source of conpliance information. Thus,
know edge of the draft CAM approach is not critical to conmenting on
this rul emaking. In any event, the nature of the draft CAM approach has
been generally available in sonme detail since Septenber, 1995--well
bef ore EPA renewed its request for comment on today's rul emaking.

Furt her, EPA has sought and received additional conmrent on the

enf orcement consequences of the draft CAM approach by distribution of a
revision of the CAM approach in August, 1996. The revi sed approach
specifically discussed the relationship of the draft CAM approach and
today' s action.

Second, the Cctober, 1993, proposed rul emaki ng gave interested
parties sufficient notice of the issues raised by the proposed changes
to Parts 51, 52, 60 and 61. The Agency made clear that these revisions
were designed to renpve any potential anbiguity regarding the use of
enhanced nmonitoring data in conpliance certifications, and to clarify
that any credi bl e evidence of a violation of an emi ssion standard was
adm ssible to prove (or disprove) such a violation. See 58 FR 54677. To
clarify that these credible evidence revisions extended beyond the data
gat hered under an enhanced nonitoring program EPA gave two specific
exanpl es of evidence coll ected outside the enhanced nonitoring program
that under the revised regul ations could be used to prove a violation.
See 58 FR 54676-54677. Thus, the Cctober, 1993, proposal clearly put
interested parties on notice that the credi bl e evidence revisions were
not nerely an adjunct to the enhanced nonitoring program In fact,

i ndustry conmenters on the Cctober, 1993, proposal clearly understood



the central issue posed by the proposed credibl e evidence changes, and
they commented on it extensively. Today's final action pronul gates
revisions to existing regulations, and are not contingent upon future
promul gati on of the CAM approach or any other form of enhanced
nmoni tori ng requirenent

Neither is this rul emaki ng procedurally deficient for not providing
an express regulatory definition of the term credible evidence''--a
termwhich Congress itself inserted, without definition, into the Act.
The issues of credibility, adm ssibility and wei ght of evidence have
been exhaustively addressed by federal and state court evidentiary
rul es regardi ng evidence, and the thousands of cases deci ded under
them Today's final action defers to those regul ati ons and makes cl ear
that there are no bars in regul ations under the CAA which prevent the
use of evidence or information other than reference test methods in
compliance certifications and enforcenment actions. O course, in
judicial enforcenent
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proceedi ngs, what evidence is credible and adm ssible will be

determ ned by the court taking into account how t he evi dence was

gat hered and the specifics of the em ssion standard and any associ at ed
reference nethod.

Finally, EPA believes that it has taken extensive steps, detailed
in Section I.C. above, to ensure that the concerns of affected parties
were fully aired. None of the additional public outreach actions that
EPA undertook in 1996 were required by the APA or the CAA; instead, EPA
undert ook themvoluntarily to ensure full input by interested parties
regardi ng the credible evidence rules.

D. Stringency

I ndustry comenters have presented several arguments in support of
their position that this rul emaking requires sources to be in
conti nuous conpliance and thus would effectively increase the
stringency of underlying requirenents, including SIP limts and
standar ds established by EPA under the NSPS and NESHAP prograns.

EPA bel i eves that industry's argunments on this point are
fundanentally wong. It is not EPA's intent that these rules should
i ncrease the stringency of any applicable requirenment. These rules do
not do so because they maintain the focus of the conpliance
determ nati on on whether or not the appropriate reference test would
have shown a viol ati on.

The commenters' arguments regardi ng i ncreased stringency are as
foll ows: applicable requirements are acconpani ed by specified reference
tests. Any departure from past practice regarding the use of these
tests, including the use of other credible information to directly
assess compliance, particularly on a nore frequent basis, wll
i nevitably change the results of an inquiry into the conpliance status
of any source conpared to exclusive reliance on the infrequent
performance of the reference tests. Therefore, industry argues, using
credi bl e evidence woul d change the underlying applicable requirenments--
usual ly in a manner that nakes them nore stringent--w thout going
t hrough the necessary rul enaki ng procedures.

I ndustry's argument hinges on the prenise that adoption of an
em ssion standard that includes a particular formof reference test--
one that is not required to be performed continuously as a matter of



course--limts the conpliance obligation. The scope of the conpliance
obligation is not at issue in this rul emaki ng. The scope of the
compl i ance obligation prescribed by any particular standard shall be
based on the em ssion standard and not this rul emaki ng. However, to
fully respond to industry conmrents, and to give notice of the position
EPA will take in future enforcenment proceedings, EPA believes it is
necessary to address in sone detail the nature of the conpliance
obligation under em ssion standards with particul ar enphasis on the
compliance obligation as it pertains to enission standards which have a
reference test nmethod that is not required to be perforned

conti nuously.

VWil e the bul k of the comrenters' concerns were expressed with
respect to NSPS, the sane concerns also apply in nost cases to NESHAPs
and Sl Ps. Likew se, EPA s responses focus on NSPS, but are generally
applicable to other emssions limts as well.

1. Emissions Limts Require Continuous Conpliance (Consistent Wth Any
Aver agi ng Ti nmes) Except During Periods Were Conpliance Is Specifically
Excused

To resol ve commenters' clainms of increased stringency, the nature
of the compliance obligation facing owners and operators of sources of
air pollution under the Act nust be addressed. Under the CAA its
regul ati ons, and the case law, a source's conpliance with em ssion
l[imtations must be continuous (consistent with any averagi ng tines)
except where a particul ar enission standard specifically provides for
peri ods of nonconpli ance.

The Statute. The Clean Air Act defines the ternms " em ssion
limtation'' and " “enission standard'' as nmeaning " ~a requirenent
established by the State or the Admi nistrator which linmts the
gquantity, rate, or concentration of em ssions of air pollutants on a
continuous basis * * *.'' CAA section 302(k) (enphasis added). In
accordance with this clear statutory statenment, the Act authorizes
penalties for multiple days of violation should a source fail to neet
its continuing obligation. See also CAA sections 113(e)(2) (providing
that "~ " a penalty may be assessed for each day of violation,'' and
establishing a presunption of continuing violation if certain
conditions are net) and 113(e)(1).

CAA Regul ations. The Act's general requirenent of continuous
compliance is mrrored in the NSPS regul ati ons, which generally require
that sources conply with established emssion limts except during
certain defined time periods. NSPS provisions typically specify that
conpliance with stated linmts is required " "on and after the date'' of
an initial performance test conducted in accordance with 40 CFR 60. 8.
See, e.g., 40 CFR 60.502. The need for continuous conpliance is also
di scussed in the preanbles to numerous NSPS, including many ol der ones.
For exanple, in proposing standards for glass manufacturing plants
(Subpart CC), EPA stressed the need for effective nonitoring to assure
that affected facilities are “~“continuing to maintain the eni ssion
reducti on observed during the performance test.'' 48 FR 50670, 50675
(1983). EPA has al so made this point clear in publicly-available
gui dance menoranda. See Detail ed Response Document at Section 4.

In addition to requirenments for continuous conpliance, NSPS
regul ations also typically contain specifically excused periods of
nonconpl i ance. These periods confirmthat compliance is required at
other tines. They also confirmthe basic reasonabl eness of this
compl i ance schene--that is, sources nust generally conply continuously
with their nunmerical emssion limts, but not during periods of
specifically excused nonconpliance, and only in accordance with any



speci fi ed averagi ng periods. For exanple, for many standards,
compliance is not required during periods of startup, shutdown or
mal function. This exception is contained in the NSPS general provisions
and in individual standards. See 40 CFR 60.8(c); see also, e.g., 40 CFR
60. 46a.

Case Law. In various judicial decisions, courts have approved of
t he basic NSPS regul atory schene of continuous conpliance acconpani ed
by limted, specified exceptions for nonconpliance. The courts have
stated that the specified exceptions are needed because sources mnust
comply at all other tines. See, e.g., Portland Cenent, 486 F.2d at 399
(court noted EPA' s then-proposed " startup, shutdown and mal function’
compl i ance exclusion regulation with approval, suggested that it was a
““limted safety valve'' and stated that it inparts a construction of
““reasonabl eness'' to the standards as a whol e and adopts a nore
flexi ble systemof regulation that can be had by a system devoid of
“Tgive''; (Essex Chemical Corp. v. Ruckel shaus, 486 F.2d. 427, 433
(D.C. Gr. 1973), cert. denied, 416 U S. 969 (1974) (in a challenge to
sulfuric acid plant and coal -fired steam generator NSPS standards, the
court again noted with approval the proposed start-up, shutdown and
mal functi on exception and renmanded the rule stating that " “such variant
provi si ons appear necessary to preserve the reasonabl eness of the
standards as a whole and that the record does not support the " never
to be
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exceeded'' standard currently in force'') (enphasis added); and Bunker
HI1l Co. v. EPA, 572 F.2d 1286, 1301-02 (9th G r. 1977) (in challenge
to SIP sul fur dioxide standard, court observed that EPA regul ations
required that the standard be net "“all of the tine,'' and thus EPA
nmust typically pronul gate upset provisions to excuse nonconpliance
beyond the source's control). Simlarly, the proposition that
compl i ance nmust be continuous is reflected in nunerous judicial
deci sions involving challenges to various NSPS rul emaki ngs. I n these
cases, both the D.C. Crcuit Court and industry petitioners have
enphasi zed that for an em ssion standard to be achievable it nust be
able to be continuously conplied with over w de operating ranges at
varied facilities. See, e.g., Portland Cenent, Essex Chemical, Nationa
Linme, and Sierra Club v. Costle, 657 F.2d 298 (D.C. G r. 1981). In
National Line, for exanple, the line industry's trade association
itself conplained that the data underlying the pronul gated numnerica
em ssion standards were insufficient to show that the standards were
““in fact achievable on a continuous basis.'' 627 F.2d at 430. In
hol di ng that EPA had not adequately denonstrated the achievability of
the standards for the industry as a whole, the court expl ained that
"“to be achievable, we think a uniform standard nust be capabl e of
bei ng net under nobst adverse conditions that can reasonably be expected
torecur . . . .'"" 1Id. at 431. In Sierra Cub v. Costle, various
electric utility conpani es challenged a particulate standard on the
basis that ““the data reflect only short term performance while the
standard requires long termcontinuous conpliance.'' 657 F.2d at 377
(enphasi s added). This challenge was rejected by the court based on
data showi ng that certain sources had "~ “consistently conplied with the
standard.'' 1d. at 382.
2. Commenters' Advocacy of Noncontinuous Conpliance Wuld Lead to
Numer ous Anonal i es

Some industry commenters have argued that numerous em ssions



[imtations do not require continuous conpliance or, alternatively,

that ~“continuous'' does not have the straightforward neani ng suggested
above. The commenters' argunment centers on NSPS standards issued under
CAA section 111. In the comenters' view, many such standards do not
contenplate that facilities will operate in conpliance on a continuous
basis with stated em ssions linmts, but rather require only an initia
demonstration of conpliance with stated limts upon start-up or shortly
thereafter. After an initial performance test, continuous conpliance is
required only with respect to operation and maintenance " in a nmanner
consistent with good air pollution control practice'' as specified in
40 CFR 60.11(d). As to nunerical emissions limts, comrenters suggest
that these nmust be net only on those infrequent occasions that a
subsequent performance test is conducted. So | ong as any such
performance test is passed, the source is in "~“continuous'' conpliance
with nunerical em ssions limts without regard to whether its em ssions
in fact exceeded the nunerical limt during the tine between the tests,
no matter how | ong that may be.

EPA rejects this view of the nature of the obligation to conmply
with NSPS and other emission linmts under the CAA. See Detailed
Response Docunent. EPA and the courts have |ong held that em ssion
[imts nmust be conplied with continuously, consistent with any
associ at ed averagi ng peri ods, except where a particular limt provides
ot herwi se. Adopting the comenters' view of conpliance would |lead to
numer ous anonal i es.

In the April 2, 1996, public neeting and in followup witten
comments, several commenters argued that many reference test nethods
were sel ected specifically because they would only be perforned
i nfrequently--for exanple, on a yearly basis. These once a year tests
woul d be proper for their associated em ssion standards, which in the
commenters' view were intended to be complied with only 95% of the
time. Specifically, perfornming a reference test once a year would yield
"Tacceptable'' conpliance results, because on average a source woul d be
found out of conpliance only 5% of the time--that is, in one in twenty
tests, or once every twenty years. According to these conmenters,
testing for conpliance nore frequently would be unfair, because it
woul d increase the |ikelihood that the source would be found out of
compl i ance during periods where the standard itself contenpl ated
nonconpliance. In order to avoid being found in nonconpliance, sources
woul d have to continuously stay below their emssion limts--which in
these commenters' view would effectively increase the stringency of the
em ssi on standard.

EPA di sagrees with the conmenters' notion that sources nust mneet
their legal nunerical air emssion limts only seldomy. Further, EPA
rejects as inconsistent with the Act and its underlying purposes the
notion that sources can sonehow be in routine ~“conpliance'' wthout
staying within these limts on an ongoi ng basis. The fundanental goa
of the CAA and the em ssion standards established under it, is to
achi eve clean air. Mreover, nmany em ssion standards, such as hazardous
air pollutant standards under Section 112 and em ssion standards in
State I nplementation Pl ans designed to inplement national anbient air
quality standards, have a direct relationship to the protection of
human heal th. Routine conpliance with nunerical em ssion standards is
critical to achieving this goal. The commenters' view that such
compliance is somehow not required would conpl etely undercut these
public health and safety goals.

If the comenters' view was correct, any EPA or state targeting of
a specific source by requiring the source to perform nore frequent



reference tests would be unfair and presumably illegal, because any
such increased frequency in reference testing would destroy the
del i cate bal ance of frequent nonconpliance and infrequent testing that
the commenters claimis contenplated by the rules. Under this view, EPA
and states mght not be able to require an apparently violating source
to conduct a previously unschedul ed reference test, because it would

i nproperly raise the source's chances of being found in nonconpliance
and thereby "~ “increase the stringency of the underlying standards.'

The commenters'' argunent is also inconsistent with the | anguage,
structure, and purpose of the CAA. For exanple, if the frequency of
testing nmust be limted to nmeet the intent of the emssion linmts, to
be fair to all sources EPA's regul ati ons should have required that the
tests be perfornmed only at infrequent intervals. EPA's rules contain no
such restrictions; rather, CAA section 114(a)(1)(D) grants EPA broad
di scretion to order reference tests whenever the Administrator deens it
appropriate. Mreover, comenters'' argunent is inconsistent with CAA
section 113(e)(1), which even on its narrowest reading (note that EPA' s
reading is considerably broader) specifically provides for use of non-
reference test data to prove continuing additional days of violation
after an initial violation is established by reference test data, and
by CAA section 113(e)(2), which establishes a presunption of continuing
violation after notice of the violation has been given to the source,
provi ded that EPA can make a prima facie showing that " “the conduct or
events giving rise to the violation are likely to have continued or
recurred past the date of notice.'' This presunption continues unti
the violator "“establishes that continuous conpliance has been
achi eved. "'
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Li kewi se, sections 114(a)(3) and 504(a)-(c) regardi ng enhanced
monitoring and certification as to whether conpliance is continuous or
intermttent, and pronpt reporting of deviations, are sinply

i nconsistent with a regulatory regime that would require only

occasi onal denonstrations of conpliance with em ssion limts. Taken
toget her, these provisions, represent a fundamental statutory rejection
of the commenters' argument. See Detail ed Response Document, Section 4,
whi ch di scusses ot her reasons why these comrents are wi thout nmerit.

3. Comments Regardi ng Continuous Conpliance Are Not Directed at Today's
Action, but Rather at Underlying Em ssion Standards

I ndustry comenters have argued that the quality and quantity of
the data used in establishing enmissions I[imtations, such as those
under the NSPS and NESHAP prograns, reflect a conscious decision by EPA
that conpliance with such standards woul d need to be denonstrated only
periodically. It follows that requiring continuous conmpliance with
stated limts at this juncture would effectively increase the
stringency of the standards. As di scussed above, EPA believes that the
comenters' general arguments strain common sense. Commenters have
poi nted to vari ous NSPS standards to support their views, but EPA finds
t hese exanpl es unpersuasi ve.

In particular, commenters have pointed to the NSPS for kraft pulp
mlls, 40 CFR Part 60, Subpart BB, and for steamelectric generators
constructed between 1971 and 1978, Subpart D, as reflecting a genera
acknow edgnent by EPA that national standards need not be conplied with
at all times. EPA believes that, to the contrary, Subparts BB and D and
ot her cases denonstrate that where EPA intended to all ow affected
sources to exceed stated emissions limts, the standards in question



expressly so provide. It is true that in the devel opnent of some NSPS
and NESHAP st andards, EPA was concerned with the Iimted nunber and

di stribution of test runs and the inherent variability in |levels of

em ssions fromeven well-controlled facilities. Were appropriate, EPA
addressed those concerns by adjusting the nunerical value of the
standard, providing excess em ssions allowances and provisions for
nonconpl i ance during certain upset conditions, or through changes in
averaging tinmes. Wth other standards, EPA did not provide for any
departure fromthe general requirenment that conpliance nmust be
continuous. Exanples of all these approaches, and specific responses to
comrent s regardi ng Subparts D and BB, are provided in the Detail ed
Response Docunent.

The commenters' assertions that sources cannot conply on a
continuous basis are really directed not to the propriety of today's
rul es, but rather to the adequacy of the underlying NSPS and ot her
em ssion standards that are not at issue in this rulemaking. To the
extent there is any docunentation that a well-run facility cannot
comply consistently wi th underlying national em ssion standards, or
applicable SIP requirenents, such docunentation would be relevant only
to those existing standards, not to today's rule. EPA notes that
despite several requests to commenters to identify any standards that
cannot be conplied with on a regular basis, no specific information has
been provided to this rul emaki ng docket that denonstrates that well
operated and maintained facilities enploying pollution contro
technol ogi es of the types upon which the underlying em ssion standards
wer e based cannot conply with those standards on a continuing basis.
The nost that was submitted was a statistical re-analysis of the data
relied upon by EPA in pronul gati ng several em ssion standards and a one
page graph purporting to show that an industrial boiler could not
comply with the NOINF>X emission limt at |ow levels.

The agency has considered this conrent concerning the Subpart D
NO<I NF>X standard carefully, as it does not intend to inpose
requi rements that are inpossible for well-designed sources to neet, but
believes that this concern is largely theoretical. The information
provi ded by the conmenter to EPA was vague and did not prove that the
undi scl osed source could not conply with the enission standard.
Further, if a standard was inpossible to achi eve under sone
circunmstance, EPA and citizens are not likely to bring enforcenent
cases in such instances. In review ng CAA enforcenment actions the
agency has been unable to identify any case where either the agency or
a citizen sought to enforce a standard that was inpossible to achieve.
The agency was al so unable to identify any case in which a defendant
est abli shed that conpliance was not possible at the tine of the alleged
violation. This appears to be the case even in those states and
localities that have had "““credible evidence'' rules for years.

Additionally, should it be determ ned that a standard could not be
met during sone relatively infrequent or inconsequential period of
source activity, the potential for significant adverse inpact on that
source is renote. The agency has previously expressed its policy that,
general ly, judicial enforcenent is not the appropriate vehicle to
redress sporadic, infrequent violations with no environnental
consequence. Further, it is unlikely that a citizen could prevail in
enforcing a theoretically inpossible standard since Courts will not
i ssue an injunction where there is nothing to be done. Simlarly, where
one cannot establish that a source failed to act in a manner required
by law a significant penalty will not be inposed by the courts. The
agency is not aware of any situation in which it has filed, and one



shoul d not anticipate | arge nunmbers of citizen suits being filed, where
there is nothing the source could have done or could do to achieve a
greater degree of conpliance. Mreover, the courts today have
additional tools, including fee awards and sanctions avail abl e under
the Federal Rules of G vil Procedure and other statutes to address
neritless suits.

In further response to these industry comrents, EPA has included in
the record a 1993 study conducted by EPA Region V that shows that
al most all (95% of sources with sul fur dioxide CEMs were neeting their
federal and state sulfur dioxide emssion |imts approxi mately 97% of
the time, with excess em ssion periods totaling only 3% See Region V
Study, Figure 2. Because this 3% figure included excess em ssions
recorded during periods in which conmpliance is specifically not
requi red, such as startup and shutdown, the percentage of operating
time in nonconmpliance with the standard is even snaller and may mnean
that nost sources are in conpliance all the time. EPA Region V sources
wi th continuous opacity nmonitors showed simlar results: the average
source's percentage of opacity exceedances was | ess than 2% wth 95%
of sources at or bel ow approximately 4% See Study, Figure 1. As with
the sul fur dioxide data, opacity exceedances during periods of startup,
shut down and ot her excused periods were not excluded. Accordingly, the
percent age of actual nonconpliance with opacity limts was even
smaller. Note that these figures are for the average (50th percentile)
and worst (95th percentile) facilities. The best run facilities have
fewer excess em ssions reports.

Addi ti onal CEM data from EPA Region V that focused specifically on
exceedances from NSPS Subpart D SO<I NF>2 em ssi on standards shows
simlar results. This data shows that Subpart D sources report few or
no excess SO<I NF>2 em ssions. Approximately two-thirds of the sources
report no excess em ssions
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at all, during any three nmonth reporting period. Further, since 1990,
the vast majority of sources (95% have reported total excess em ssions
averaging |l ess than 2.5% of operating tinme; since 1993, less than 1.7%
Since these figures include all excess em ssion periods, including
periods that are probably excused, the actual SO<I NF>2 exceedance rates
were even | ower.

These data show that there are not " “fundamental flaws'' in the
subj ect standards such that the standard cannot be net. Indeed, the
data denonstrate that nost sources do conply all or nearly all of the
time.

If the regulated conmunity believes that a standard cannot be net
across some neani ngful range of normal operating conditions, or if
speci fic exenptions beyond those currently provided are proper, we
bel i eve the appropriate action is for the affected industry to file a
petition for amendnent of the standard at issue or propose nore
specific permt conditions so that the matter can be fully assessed and
addressed through the regul atory process. However, the information
submtted by the conmenters does not show that there currently exists a
significant ““inpossibility'' issue that is so wi despread as to
out wei gh the benefits of the proposed rule.

4. Enforcenent Using Continuous Monitoring Data Does Not I|ncrease the
Stringency of Applicable Requirenments

I ndustry comenters have argued that the stringency of emn ssion

standards will be increased if enforceable data is obtained nore



frequently than has been ordinarily obtained in the past through
reference testing. Further, the comrenters argue that direct
enforceability of this data would contradict EPA's stated positions in
adopti ng standards under the NSPS and NESHAP prograns because EPA

i ntended that continuous nonitoring would only show conpliance with
good operation and mai ntenance procedures, i.e., general duty

requi rements, and woul d not be otherw se used in enforcement. (See
e.g., 38 FR 10820 (1973) (preanble to proposed startup, shutdown and
mal function regulation); 43 FR 7571 (1978) (preanble to final kraft
pulp mll standards).

Because the NSPS and NESHAP emi ssion standards nust be net
continuously, consistent with any averaging times and except during
peri ods where conpliance is specifically excused, any nore frequent or
conti nuous nonitoring of the standards and any enforcenent based on
vi ol ati ons uncovered thereby have no effect on the stringency of the
standards. To take a sinple analogy, allow ng the use of radar guns or
i ncreasi ng the nunber of police checking for speeding nmay raise the
chance that a speeder will be detected, but this does not alter the
| egal stringency of a posted speed limt.

In sone early NSPS, the agency required the installation of what
were styled ““indicator nonitors'' and provided policy guidance that
such nonitoring data woul d not be used as the sole basis of enforcenent
actions absent further rul emaki ng. 38 FR 10820. To the extent that the
CAA Amendments of 1990 did not supersede this policy statenment, today's
action is that future rul emaki ng. These policy statenents, |ike today's
rul emaki ng, pertain only to the kinds of evidence EPA uses to prove
vi ol ations. The policy change that was contenplated in our 1993
proposal and 1996 nenorandum are supported by technol ogi cal advances in
the accuracy and reliability of continuous em ssion nonitors,
deficiencies in EPA's previous practices identified by GAO and ot hers,
and the | anguage and intent of the Act and the 1990 CAA Amendnents.

EPA' s past statenents regarding limtations on the use of data
derived from continuous nonitoring nmethods for purposes of enforcing
standards were notivated in part by concerns over the cost and
availability of such nmethods and their ability to accurately deterni ne
compliance. See, e.g., National Line, 627 F.2d at 450 (responding to
petitioners' argunment that there was no adequately denonstrated
technol ogy for nonitoring opacity, EPA stated that the continuous
nmoni tori ng data woul d not be used to determ ne conpliance with the
opacity standard but “~"to keep a check on the operation and maintenance
of the control equipnent,'' and that the nonitors were reliable enough
to performthis limted function). For exanple, in the 1973 startup,
shut down and mal function regul ati on proposal, EPA noted that while
continuous nmonitoring data would not, at that time, be used to
determ ne conpliance as a general matter, such data could be used if
“Tapproved as [an] equivalent or alternative nethod for performance
testing.'' 38 FR 10820. Indeed, the NSPS general provisions have |ong
provided that in lieu of performance tests using reference nethods, a
source coul d denponstrate conpliance using an approved equival ent or
alternative nethod, and that EPA can waive reference tests where the
source has otherw se satisfactorily denonstrated conpliance. See 40 CFR
60. 8(b).

Since the 1970s, the availability, cost and accuracy of methods
t hat enabl e deterninations of conpliance on a continuous basis has
i nproved markedly. See, e.g., 1990 GAO report at 19, 22-23 (1986 and
1988 EPA studi es showed CEM data highly reliable); Continuous Em ssion
Moni tori ng, 1993, Jahake, Thomas Publishing Co. For these reasons, EPA



believes it is appropriate as a technical matter to allow i nformation
derived fromthese nmethods to be used in conpliance certifications and
enforcenment actions. In fact, nore recent national standards issued by
EPA provide for determ ning and enforcing conpliance directly by use of
conti nuous noni toring data.

5. Sources Must Conmply Both Wth Good Operation and Mi ntenance

Requi rements and Wth Em ssion Linmts

I ndustry comenters have clainmed that as to the NSPS program the
only goal of the programwas to insure that best denonstrated
technol ogy was enpl oyed, such that once an initial reference test
demonstrated that conpliance with the standards could be achieved, it
need not be denmpnstrated thereafter, and that an affected source's only
ongoi ng obligation was its "~“general duty'' to enpl oy good operation
and mai ntenance practices to nmnimze em ssions in accordance with 40
CFR 60. 11(d) .

EPA agrees that proper operation and mai ntenance of an em ssions
unit and any associated pollution controls in accordance with 40 CFR
60.11(d) is vital to conplying with em ssion standards. However, while
it is true that sources have a continuing duty to enpl oy good
operations and nmai ntenance practices, this duty does not substitute for
the sources' obligation to comply with its emission linmts. The two
obligations, while related, are separate requirenments in the NSPS
regul ations and in |l egal effect.

EPA has made these points plain as far back as 1973 in the proposed
NSPS startup, shutdown and mal function rul enmaki ng:

It is anticipated that the initial performance test and
subsequent performance tests will ensure that equipnment is installed
which will permt the standards to be attained and that such
equi prent is not allowed to deteriorate to the point where the
standards are no | onger maintained. In addition, the proposed
regul ati on requires that the plant operator use nmaintenance and
operating procedures designed to mnimze enm ssions in excess of the
st andard.

38 FR 10820 (1973) (enphasis added). This preanble text clearly states
bot h that proper equi pment maintenance is vital to remaining within an
em ssion
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standard (otherw se equi pnment woul d deteriorate to the point where
standards were not net) and that the general operation and nmaintenance
obligation is a separate regulatory requirenent. Additional discussion
of the distinction between the em ssion limts and good operating
practice requirenments can be in the Detail ed Response Document. These
statenents nmake it clear that good operating practices requirenments are
separate and distinct fromthe need to continuously conply with

em ssions limts.

E. SIP Cal

In the Cctober, 1993, proposal, EPA announced that it planned to
call for States to anend their applicable inplenentation plans to
ensure that owners or operators may use enhanced nonitoring (or other
nmoni tori ng approved for the source pursuant to part 70) for conpliance
certification purposes, and that data fromthis nmonitoring, along wth



any ot her credible evidence, may be used as evidence of a violation of
an applicable plan. 58 FR 54660. In Decenber, 1993, and February, 1994,
the Ofice of Air and Radiation's Stationary Source Conpliance
Division, the division then responsible for witing and inpl ementing
t he enhanced monitoring rules, issued nenoranda to EPA' s Regi ona
of fices instructing themto conduct the SIP call. As of Septenber,
1996, fifteen states and local air pollution control districts,
together with the Commonweal th of Puerto Rico, had responded to the
call and submitted SIP anendnents for EPA approval . Kansas, |owa,
Nebraska, North Dakota, CGeorgia and Puerto Rico had received approval;
the other states and districts' revisions were pending.

For substantially the same reasons that allow EPA to go forward
with today's final rule, EPA has the authority to initiate and continue

this SIP call. EPA' s decision to forego the enhanced nonitoring
approach in favor of the CAM proposal has no effect on the basic goals
of the SIP call, which are to clarify that non-reference test data can

be used in enforcenent actions, and to renobve any potential anmbiguity
regarding this data's use for Title V conpliance certifications.

Today's action ensures that the evidentiary rules for CAA
violations are consistent in all fifty states. EPA has surveyed those
states that have responded to the SIP call and has determ ned that the
credi bl e evi dence changes have not created the difficulties forecast by
the commenters.

I'V. Administrative Requirenments
A. Docket

Today's final rulemaking action is subject to Section 307(d) of the
Act. Accordingly, EPA has established a docket (No. A-91-52), which
consi sts of an organi zed and conplete file of all information submtted
to, or otherw se considered by, EPA in the devel opnment of today's
action and the CAM approach. The docket includes all menoranda and
studies cited by EPA in this preanble. The principal purposes of the
docket are: (1) to allowinterested parties a nmeans to identify and
| ocate docunents so that they can effectively participate in the
rul emaki ng process, and (2) to serve as the record in case of judicia
review. The docket is available for public inspection at EPA's Air
Docket, which is |isted under the ADDRESSES section of this docunent.

B. Ofice of Managenent and Budget (OVB) Revi ew

Today's rulenmaking is not a ~“significant regul atory action'
because the revisions make only evidentiary changes and do not inpose
any additional inplenentation costs on regul ated sources. Neverthel ess,
EPA submtted this final rule to OVB for review Changes made in
response to OVB suggestions and reconmrendati ons will be docunmented in
the public record.

C. Unfunded Mandat es Reform Act

Under section 202 of the Unfunded Mandates Reform Act of 1995
(UVRA), Public Law 104-4, EPA generally mnmust prepare a budgetary i npact
statenent to acconpany any proposed or final rule that includes a
Federal mandate that may result in expenditure by State, |ocal, or
tribal governnents in the aggregate, or by the private sector, of $100
mllion or nore. Before pronulgating a rule for which such a statenent



i s needed, section 205 of the UVRA generally requires EPA to identify
and consi der a reasonabl e nunber of regulatory alternatives and adopt
the |l east costly, nost cost-effective or |east burdensone alternative
t hat achi eves the objectives of the rule. The provisions of section 205
do not apply when they are inconsistent with applicable |aw Section
203 requires the Agency to establish a plan for obtaining input from
and inform ng, educating, and advising any small governments that may
be significantly or uniquely affected by the rule.

EPA has determ ned that this rule does not contain a Federa
nmandate that may result in expenditures of $100 mllion or nore for
State, local, and tribal governnents, in the aggregate, or the private
sector in any one year. Today's rul emaki ng makes only evidentiary
changes and does not inpose any additional costs on regul ated sources
or State, local, or tribal governments. For the sane reason, these
evidentiary changes will not significantly or uniquely affect snal
governnents. Accordingly, this rulemaking is not subject to the
requi rements of sections 202, 203, and 205 of the UMRA

D. Regulatory Flexibility Act

EPA has determined that it is not necessary to prepare a regul atory
flexibility analysis in connection with this final rule. EPA has al so
determined that this rule will not have a significant econonic inpact
on a substantial number of small entities. As expl ained above, this
rul emaki ng does not inpose any additional inplenmentation costs on snal
or large entities.

E. Paperwork Reduction Act

The information collection requirements for the proposed enhanced
monitoring rule were previously submtted for approval to OVB under the
Paperwor k Reduction Act (PRA), 44 U.S.C. 3501 et seqg. In contrast,
today's rul e does not contain any information collection requirenents
subject to OVB revi ew under the PRA.

F. Subm ssion to Congress and the General Accounting Ofice

Under 5 U.S.C. 801(a)(1)(A) of the Small Business Regul atory
Enf orcement Fairness Act of 1996 (Pub. L. 104-121, 110 Stat. 847), EPA
submitted a report containing this rule and other required information
to the U S. Senate, the U S. House of Representatives and the
Controller General of the General Accounting Ofice prior to
publication of this rule in today's Federal Register. For the sane
reasons that this rulemaking is not a “~“significant regulatory action'
under Executive Order 12866, this rule is not a ~“mgjor rule'' as
defined by 5 U.S.C. 804(2).

Li st of Subjects
40 CFR Part 51

Envi ronnmental protection, Air pollution control
40 CFR Part 52

Air pollution control



40 CFR Part 60
Air pollution control
40 CFR Part 61

Air pollution control
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Dat ed: February 13, 1997.
Carol M Browner,
Adm nistrator, U S. Environnental Protection Agency.

For the reasons set out in the preanble, 40 CFR Chapter | is
amended as fol |l ows:

PART 51-- REQUI REMENTS FOR PREPARATI ON, ADCPTI ON, AND SUBM TTAL OF
| MPLEMENTATI ON PLANS

1. The authority citation for part 51 is revised to read as
fol | ows:

Authority: 42 U S.C 7401, 7411, 7412, 7413, 7414, 7470-7479,
7501- 7508, 7601, and 7602.

2. Section 51.212 is anended by revising paragraph (c) to read as
fol | ows:

Sec. 51.212 Testing, inspection, enforcenment, and conpl aints.

* * * * %

(c) Enforceable test nmethods for each emssion limt specified in
the plan. For the purpose of submitting conpliance certifications or
est abl i shi ng whether or not a person has violated or is in violation of
any standard in this part, the plan nust not preclude the use,

i ncludi ng the exclusive use, of any credible evidence or information,
rel evant to whether a source would have been in conpliance with
applicable requirements if the appropriate performance or conpliance
test or procedure had been perforned. As an enforceable nethod, States
may use:

(1) Any of the appropriate nethods in appendix Mto this part,
Reconmmended Test Methods for State Inplenentation Plans; or

(2) An alternative nmethod follow ng review and approval of that
met hod by the Administrator; or

(3) Any appropriate nethod in appendix Ato 40 CFR part 60.

PART 52-- APPROVAL AND PROVULGATI ON OF | MPLEMENTATI ON PLANS

1. The authority citation for part 52 is revised to read as
fol | ows:

Authority: 42 U S.C. 7401 et seq.

2. Section 52.12 is anmended by revising paragraph (c) to read as



foll ows:

Sec. 52.12 Source surveillance.

* * * * %

(c) For purposes of Federal enforcenment, the foll owing test
procedures and nethods shall be used, provided that for the purpose of
est abl i shi ng whether or not a person has violated or is in violation of
any provision of the plan, nothing in this part shall preclude the use,
i ncludi ng the exclusive use, of any credible evidence or information,
rel evant to whether a source would have been in conpliance with
applicable requirements if the appropriate performance or conpliance
test procedures or nethods had been perforned:

(1) Sources subject to plan provisions which do not specify a test
procedure and sources subject to provisions pronul gated by the
Adm nistrator will be tested by neans of the appropriate procedures and
nmet hods prescribed in part 60 of this chapter unless otherw se
specified in this part.

(2) Sources subject to approved provisions of a plan wherein a test
procedure is specified will be tested by the specified procedure.

3. Subpart A is anended by adding a new Sec. 52.33 to read as
fol | ows:

Sec. 52.33 Conpliance certifications.

(a) For the purpose of submitting conpliance certifications,
nothing in this part or in a plan pronul gated by the Adm ni strator
shal | preclude the use, including the exclusive use, of any credible
evidence or information, relevant to whether a source would have been
in compliance with applicable requirements if the appropriate
performance or conpliance test had been perforned.

(b) For all federal inplenmentation plans, paragraph (a) of this
section is incorporated into the plan

PART 60-- STANDARDS OF PERFCRMANCE FOR NEW STATI ONARY SOURCES

1. The authority citation for part 60 is revised to read as
fol | ows:

Authority: 42 U S.C 7401, 7411, 7413, 7414, 7416, 7601 and
7602.

2. Section 60.11 is anmended by revising paragraphs (a) and (f) and
by addi ng paragraph (g) to read as foll ows:

Sec. 60.11 Conpliance with standards and mai ntenance requirenents.

(a) Conpliance with standards in this part, other than opacity
standards, shall be determned in accordance w th performance tests
est abli shed by Sec. 60.8, unless otherw se specified in the applicable
st andard.

* * * * %

(f) Special provisions set forth under an applicabl e subpart shal

supersede any conflicting provisions in paragraphs (a) through (e) of



this section.

(g) For the purpose of submitting conpliance certifications or
est abl i shi ng whether or not a person has violated or is in violation of
any standard in this part, nothing in this part shall preclude the use,
i ncludi ng the exclusive use, of any credible evidence or information,
rel evant to whether a source would have been in conpliance with
applicable requirenments if the appropriate performance or conpliance
test or procedure had been perforned.

PART 61-- NATI ONAL EM SSI ON STANDARDS FOR HAZARDOUS Al R POLLUTANTS

1. The authority citation for part 61 is revised to read as
fol | ows:

Authority: 42 U S.C 7401, 7412, 7413, 7414, 7416, 7601 and
7602.

2. Section 61.12 is anmended by revising paragraph (a) and addi ng
paragraph (e) to read as foll ows:

Sec. 61.12 Conpliance with standards and mai nt enance requirenents.

(a) Conpliance with nunerical emssion linmts shall be determ ned
in accordance with enmission tests established in Sec. 61.13 or as
ot herwi se specified in an individual subpart.
* * * * %

(e) For the purpose of submitting conpliance certifications or
est abl i shi ng whether or not a person has violated or is in violation of
any standard in this part, nothing in this part shall preclude the use,
i ncludi ng the exclusive use, of any credible evidence or information,
rel evant to whether a source would have been in conpliance with
applicable requirements if the appropriate performance or conpliance
test had been perf ormed.
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